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(if)
i:rrftcr~~/ fr 3rfergrpar, erg (erfta)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

artaRf2aial
(cf)

Date of issue
03.03.2023

Arising out of Order-In-Original No. 181/AC/DEM/MEH/ST/Airtouch/2021-22 dated

(s-) 31.03.2022 passed by the Assistant Commissioner, CGST, Division-Mehsana,

Gandhinagar Commissionerate

7 fdaaai #r an zit uaT/ M/s Air Touch Enterprise, 91/B, Anmol Sahara
(-=er) Name and Address of the

Appellant Township, Radhanpur Road, Mehsana - 384002

& fa< sr4a-sgr a a:rnaT!(f aq'+l9 mar? at az <a smashfr zrnf@faR7 arg ·Tz ~Pif1=f
sf@el#ant Rt srfha rzrar gr7err @ea r@a mar2,#faegr ah fasgtmar?l

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

~mcfiT{ cfiT~l?ifUT~:-
Revision application to Government of India:

( 1) atgr ga cf@fa, 1994 Rt err 3Tdcffl aatg mgtiaapt ar 917"
3-ntr rer reg h siasfhaw 3meat zfhPa, rdat, fa #irr, Isa f@+r,
tuftif, #Ra {lg sraa, i«atf, &fa«ft: 11ooo 1 917"# \lfTrTT~ :-

A revision application lies to the Under Secretary , to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue,_ 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 3 SEE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid : -

(4) zaf?mt Rt zf arsra ft ztar ar fatssrr 4rr #tar t atft
'l-jU-sPII( ?f¢ 'l-jO-sl<II( #m~~~ l=fllt #, "4T 'fcnm 'l-j0.$lill( "4T 'ffU6TCi=f~~form cfit(©t'i -?j-

.,, 4ffssrtr gtn#4fr hairs&zt
4 @ Pia,N

f;'-0. ~ er..., ''i> '\-,s: .;;,·-/'"• ·, "r.. ".1-. \~ In case of any loss of goods where the loss occur in transit from a factory to a
ft{ ,~\:i} '\it. ehouse or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

("©") 'l'.fffif ~~~~ m "SRQT i:f f.i lltfct a ~ "CR m "l:fA" ~ fcl R 4-1101 i:f~~~ l=ITTf "CR

graa grca a Rae#Rt ta?harzzftTT "SR!?T i:f RllHBa ~1

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) 3ifa1=! '3 ,91 ~ rt cITT '3 ,9 raa green mar h fd Rt z4er hfeemt ft&?#rs?gr st <a
err vifr h gt@n sga, ft hrr "CfTfta- c!l" Bi:r:r "CR m GfR if fa sfefr (i 2) 1998

mu 109 "[Rl"~~ TTT!;~I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998. ·

(2) a#tr area g# (sfta) Rural, 2001ft 9 a siafa fclRR'@ ™~~-8 if if 0
~i:f, miTTr 31RQT ~ ffl 31RQT miTTr~ "ff cl7--;:r m ? fag-grv sft star Rt 2t-at
qfaii rr sf zaa fan sat rRgql s# rzr atar < mt er glf a ziasfa mu 35-~ i:f
f.rmfur fr hmar ka arrEl-6 art Rt #fa sf 2tft arf@

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RRaznear #rzr sziita z4 Ta rt zu ark a3tst 200/- #tr girarrft
stust szit ia44 v4 «taszr gt at 1000/- 7Ra ratRt =rq1

The revision application shall be accompanied by a fee of Rs.200/- where the Q
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

mm grea,hr 3qrar gsvi tar cg 61 cfH'11a1f@law?h 7Ra arf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

( 1) aft sgrat g«casf?2fr, 1944 R aT 35-4/35-<h siafa:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

3grat gt«ea ua atac sf)la +afeaw (Rab) Rt uf@au 2fr f@far,zata(a 24 tar,

iil§4-llffi ~.~. ffi'tl{r!PI{, o!~4-lc.liitl~-3800041

(2)

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

,:-~i;.·:-;;-~·:,......,, The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
o «<:. ,'681:~~," ..~--,':-:3_, '{t!<;,:l.Xes:ribed ~nder Rule 6 _of Central Excise(Appeal) Rules, 2001 and shall be/.f _ ~4.~J,cc'd}. ~'!);an1ed agamst (one which at least should be accompamed by a fee of
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) ~~3JRQT -?r ~¥ 3JRQTT mrarr gar 2t r@tama jar k fuRt mr ratsf
ctr[ fan srr arfeg se rs k 2ta gg f a feat st ffi B" ffl ~ ~ <{~~ &I cf)cJ,4

+naff@raw #st v4 zft zr a#hrat Rtv4 aaa fur star &
In case of the order covers a number of order-in-Original, fee for each O.I.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rtr gr«a sf@2fa 1970 rn tif@er ft sggRl -1 zia«fa faafRa fu{r 3a
~ <TT¥3TRQT "ll"~~ f.-lof4r{ ITTT~~ 3JRQT if@ta Rt ua fars6.50 er mr .-4141{14

ga Rease«tgtrarev
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(SJ s:<i" sit if@lati an fir #aat fatRt sit m eat 3nafffl sar ? sit mi:rr
gen, arr agrar genghara arflfa +anrarf@aw (#raffaf@) Ra, 1982 ff@a?

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flr gr«ear, a#ha sgrar.gr«ca viharasf)tr +rtnf@law (fez) uh va zrfta+
i'f 4air (Demand) vi is (Penalty) cnl" 10% pasmar srfarf? z c-t i fcli,~ ~ \sf4-TT

10~~i1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#{hrsure green siathsiaf, gr@ 3trmar Rt isr (Duty Demanded) I

(1) ~ (Section) llD ~~-F,q-mftctufu;
(2) ITT[ 1TT1cf~~~~;

(3) haz 3fezfatfa 6 hazera

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tal{en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(3) zazgr a fasf nf@raw ah arr gt sea srar gear uT awe fa(fa gt at iifu
gr«an h# 10% 4ratr zit sag haave fa(Ra gt aaask10% 4rat7 Rtstmt z

,,,,.-··· .. -~ n

J.~-{).!~~~'c:;:.~-,.~ In view of above, an appeal against this order shall lie before the Tribunal on
:tf":,' ;;:•;,ko:c~<tp\ ayment of 10% of the duty demanded where duty or duty and penalty are in dispute,
ffi:;: l,4,.\~- ; !l!l \ penalty, where penalty alone 1s m dispute.
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FNo. GAPPL/COM/STP/1091/2022

stLJ"iffill 3TTc;~f I ORDER-JIN-APPEAL

The present appeal has been filed by Mis. Air Touch Enterprise, 91/B,

Anmol Sahara Township, Radhanpur Road, Mehsana - 3 84002 (hereinafter

referred to as the appellant) against Order m Original No.

181/AC/DEM/MEHIST/Airtouch/2021-22 dated 31.03.2022 [hereinafter referred

to as the "impugned order"] passed by the Assistant Commissioner, CGST,

Division: Mehsana, Commissionerate: Gandhinagar [hereinafter referred to as

"adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant were registered with

Service Tax department under Registration No. AAOFA8295MSD001 for

providing taxable services. As per the information received vide DG Systems

Report No.02 & 03, discrepancies were observed in the total income declared by 0
the appellant in their Income Tax Returns (ITR-5) when compared with those in

Service Tax Returns for the period F.Y. 2015-16 and F.Y. 2016-17. In order to

verify whether the appellant had discharged their Service Tax liabilities properly

during the said period F.Y. 2015-16 and F.Y. 2016-17 letter dated 08.05.2020 was

issued to them. They failed to reply to the queries.

2.1. It was observed that the nature of service provided by the appellant were

covered under the definition of 'Service' as per Section 65 B(44) of the Finance

Act, 1994 (FA, 1994), and their services were not covered under the 'Negative

List' as per Section 66D of the FA, 1994. Further, their services were not exempted

vide the Mega Exemption Notification No. 25/2012-S.T dated 20.06.2012 (as

amended). Hence, the services provided by the appellant during the period F.Y.

2015-16 and F.Y. 2016-17 were considered taxable. The service tax liability was

calculated on the basis of 'Sales of Services' under Sales/Gross Receipts from

Services (Value from ITR) or Total amount paid/credited under Section 194C,

194I, 194H, 194J of the Income Tax Act, 1961 of the relevant period, detailed as

per table given below :
Table

0

Sr. Period Differential Taxable Value Rate of Service Service Tax
No as per Income Tax data (in Tax including liability to be

Rs.) Cess. demanded (in Rs.)

1 2015-16 1,23,05,156 / 14.5% 17,84,248/
2> 2016-17 87,73,168 / 15% 13,15,975/-
·, "3 %Total 2,10,78,324/ 31,00,223/.... ·.......:.c .. -'.~·-

" g5±. <aet} +

i,tdJI i'.1·~ l Page 4 of 12
• :,:l_ !' ',

J .; _l
- '$s ,

•/}_If,
3

---f.o s
I ,



0

0

F No. GAPPL/COM/STP/1091/2022

3. The appellant was issued a Show Cause Notice vide F.No. V.ST/1 lA-

06/ATU/2020-21 dated 29.06.2020 (in short 'SCN') wherein it was proposed to:

► Demand and recover service tax amounting to Rs.31,00,223/- under the

proviso to Section 73 ( 1) of the Finance Act, 1994 alongwith Interest under

Section 75 of the Finance Act,1994;
-

}> Impose penalty under Sections 77(2), 77C and 78 of the Finance Act, 1994

4. The SCNwas adjudicated vide the impugned order wherein:

> demand for Rs. 31,00,223 /- was confirmed under Section 73(1) of the

Finance Act,1994 alongwith interest under Section 75 of the Finance

Act,1994.

}> Penalty ofRs.200/- per day or Rs.10,000/-, whichever is higher was imposed

under the provisions of Section 77C of the Finance Act, 1994.

}> Penalty ofRs.10,000/- was imposed under Section 77(2) of the Finance Act,

1994;

} Penalty amounting to Rs. 31,00,223 /- was imposed under Section 78 of the

Finance Act, 1994 with option for reduced penalty vide clause (ii).

5. Being aggrieved with the impugned order, the appellant have filed the

present appeal on following grounds:

► The adjudicating authority has not discussed the submissions made by the

appellants in reply to the SCN and randomly arrived at the conclusion of

confirming the demand. They also contended that the impugned order is

issued in violation of the principles of adjudication laid down vide Master

Circular No. 1053/02/2017-CX dated 10.03.2017.

► The demand has been confirmed entirely on the basis of the ITR data

without any inquiry and therefore is not legal and proper. In support they

relied on the following decisions :
0 Decision of the Hon'ble CESTAT, Pr.Bench, New Delhi in the case of

Commissioner of Central Excise, Ludhiana Vs Mayfair Resorts as
reported at 2011 (21) STR589 (Tri.Del).

s Decision of the Hon'ble CESTAT, Pr.Bench, New Delhi in the case of
Commissioner of Central Excise, Ludhiana Vs Zoloto Industries reported
at 2013 (294) ELT 455 (T)

Page 5 of 12
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FNo. GAPPL/COM/STP/1091/2022

s Decision of the Hon'ble CESTAT, New Delhi in the case of
Commissioner of Central Excise, Jalandhar Vs Harcharan Brothers
reported at 2004 (168) ELT 454 (T)

s Decision of the Hon'ble CEGAT, New Delhi in the case of
Commissioner of Central Excise, Chandigarh Vs Mis Laxmi Engineering
Works reported at 2001 (134) ELT 811 (T)

► The financial records like balance sheet, profit and loss account are

maintained for accounting purpose under various laws which provide

accounting standards of a company. The figures of income tax returns are

therefore determined as per guidelines given under those statutes. The

figures of balance sheet, profit and loss account, therefore, would not be

conclusive for determining the service tax liability under Finance Act 1994.

► Hon'ble Tribunal in case ofKush Constructions-2019 (24) GSTL.606 (Tri

All) held that differences in figures reflected in ST-3 returns and Form

26AS filed under Income Tax Act 1962 cannot be basis for raising service

tax demand without examining the reasons for such differences and without

examining whether amount as reflected in said income tax return was the

consideration for providing any taxable service or the differences was due

to any exemption or abatement.

0

► Hon'ble Tribunal in the case. of (Jo Bindas Entertainment Pvt. Ltd.-2019

(27) GSTL.397 (Tri-All) held that income for the purpose of income tax

includes any cash or consideration received by the business enterprise in the Q
normal course of its business operation and from the other source. It means

that revenue is the gross inflow of cash, receivables or other consideration

arising from any source which would not necessarily be manufacturing

activity undertaken by the assessee or service rendered. Therefore,

department cannot make out a case ofsuppression in the ST-3 returns solely

on the basis of the financial figures of the assessee. Similar views were

expressed by the Hon'ble Tribunal in the cases of (i) Vijay Packaging

Systems Ltd-2010 (262) ELT.832 (Tri-Bang), (ii) Triveni Casting Pvt. Ltd

2015 (321) ELT.336 (T-Del), (@i) KI. Diesels (P) Ltd-2000 (120)

ELT.505 (Tri).

Page 6 of 12
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► the SCN has not determined the nature and value ·of services in proper

manner; and they relied on the decision of Hon'ble CESTAT Chennai in

case of Coromandel Infotech reported in 2019 (66) GSTR 218 (Tri.

Chennai) 2019 (1) TMI 323 - CESTAT Chennai, wherein the Hon'ble

Tribunal has observed that not arriving at the correct value and

classification of service is incurable defect in the show cause notice which

cannot be corrected at the subsequent stage.

}> Appellants had deployed employees in various Government Departments on

the basis of tenders awarded to them and as per the conditions of the

tenders, their salary were disbursed through the appellant. Hence, the

appellant had acted on behalf of Government of Gujarat and the service

provided is to be treated as service provided by Government of Gujarat. As

per Section 66D, the services by Government or a local authority are falling

under negative list of services.

► Major portion of the service was provided by the appellant to health

department of the Government of Gujarat. The service provided to Public

Health Centres and Primary Health Centres of Government of Gujarat are

related to health and sanitation work normally being carried out by the

Government. With the help of the persons supplied by the appellant the

Government carried out the health related services to general public. The

work orders and relevant bills would reveal that they had provided

manpower to Health Center, Jilla Malaria and Jilla Arogya Kendra. Since the

Government Departments deals with the health and sanitation and therefore

service provided to Government by way of carrying out any activity in

relation to public health is exempted from service tax in terms of SI. No.25

ofNotification No.25/2012 dated 20.06.2012 (as amended).

► They submitted a copy of letter under which contract was awarded to them

in support of their contention of providing services to Health Department

and therefore an amount of Rs.11509912/- should be deducted from the

gross value of services provided while computing Service Tax liability. They

furnished a work sheet for revised calculation of their service tax liability as

per the table below :

Page 7 of 12
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Name of department 2015-16 2016-17 Total (Rs.)
(Rs.) (Rs.)

Health(Aarogya)/Sinchai(Water supply) related 86,68,167/ 24,36,946/ 1,11,05,113/
services

-

Interest on Bank FDR(included in Income Tax 2,08,442/ 1,96,357 4,04,799/

26AS)
Value of services on which Service Tax Paid 40,66,480/ 14,26,185/- 54,92,665/-

Total 1,29,43,089/ 40,59,488/ 1,70,02,577/-

► The ingredients for invoking· extended period of limitation are not properly

discussed by the adjudicating authority in the impugned order and relied on

the decision of the Hon'ble Apex Court in the cases ofBajaj Auto Ltd-2010

(260)ELT.17 (SC) andEssar OilLtd-2004 (172) ELT.433 (SC).

► They aJso relied on the following decisions in support of their contentions

against invokation of extended period in confirming the demand and

imposition of penalty :
o Collector of Central Excise, Hyderabad v. Chemphar Drugs and Liniments,

Hyderabad, (1989) 2 SCC 127 = 1989 (40) E.L.T. 276 (S.C.J

o Cosmic Dye Chemical v. Collector ofCentral Excise, Bombay, (1995) 6 SCC 117

= 1995 (75) E.L.T. 721 (S.C.)
o Anand Nishikawa Co. Ltd. v. Commissioner ofCentral Excise, Meerut, (2005) 7

sec 749 = 2005 (188) E.L.T. 149 8.C)

o Pahwa Chemicals Pvt. Ltd - 2005 (189) ELT.257 (S. CJ

o Continental Foundations Jt. Venture-2007 (216J E.L.T.177 (S.C)

o Mysore Kirloskar Ltd- 2008 (226) E.LT.161 (S.C)

o H.M.MLimited-1995 (76) E.L.T.497 (S.C)

o RajBhadur Narain Singh Sugar Mills -- 1996 (88) ELT.24 (S. CJ

o Malai INet Communication - 2010 (18) S.T.R. 451 (Tri. - Del.)

o Jivanbhai D.Makwana - 2010 (20) S.T.R. 605 (Guj.)

6. Personal Hearing in the case was held on 09.01.2023. Shri M.H.Raval,

Consultant, appeared on behalf of the appellant for the hearing. He submitted a

written submission during hearing and reiterated the submissions made in appeal

memorandum as well as the additional written submission.

6.1 In their additional submission, the appellant have re-iterated the submissions

made in appeal memorandum and submitted copies of citations and exemption

notifications claimed by them.

0

0
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7. I have gone through the facts of the case, submissions made in the Appeal

Memorandum, oral submissions made during personal hearing, as well as the

additional written submissions made by.the appellant. The issue before me for

decision is whether the impugned order issued by the adjudicating authority,

confirming the demand of Service Tax amounting to Rs. 31,00,223/- alongwith

interest and penalties, is legal and proper or otherwise. The demand pertains to the

period F.Y. 2015-16 and F.Y. 2016-17.

8. It is observed from the case records that the appellants are registered with

the department for providing various taxable services and they have filed their ST-

3 Returns during the relevant period. It is also observed that they have, inter-alia,

) provided services to various Government departments under Government of

Gujarat by way of deploying employees. The SCN was issued in the case entirely

on the basis of data received from the Income Tax department without carrying out

any verifications. Hence, the demand raised vide the SCN is in violation of the

Instructions of the CBIC dated 27.10.2021 and is vague.

8.1 It is observed from the submissions of the appellant that they had made

similar contentions before the adjudicating authority claiming exemptions on the

grounds that they had provided services to various Government departments

including health and irrigation department. However, they had failed to submit

0 supporting documents in favour of their contentions. Hence, the adjudicating

authority has confirmed the demand classifying the services under 'Manpower

Recruitment/supply service'. The appellant has also not submitted any documents

before this authority in support of their claims for exemption as well. Further, they

have also not submitted any reconciliation statement against the demand confirmed

on the basis of Income Tax data. It is incumbent on the appellant to first submit a .

reconciliation statement for both the financial years to arrive at correct assessment,

backed by relevant data. The appellant has failed to do this. Hence, the contentions

of the appellant for claim of exemption is legally untenable.

9. The appellant have also contended that their services would merit

classification under Section 66E(a) of the Finance Act,1994. The relevant Section

66E (a) of the Finance Act, 1994 reads as under:
~\ ·SECTION 66E. Declared services. - The following shall constitute declared
[$, +.. · servces, namely.$? %: )Ej] @vorune or»novaeoro
€%j = ); Paees of12

·+,<s'
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No evidence has been submitted in appeal proceedings in support of this

contention. Hence, it appears that the appellant are uncertain regarding the

classification of their services and their contention in this regard is devoid of any

merit.

9 .1 The appellant has also claimed exemption from Service Tax on the services

provided by them under Section 66Da) of the Finance Act, 1994 on grounds that

the services pertained to Government departments and public health departments.

Section 66I.t9fthe Finance Act, 1994 reads as:
SECTION 66D. Negative list ofservices.

The negative list shall comprise ofthefollowing services, namely:-
(a) services by Government or a local authority excluding thefollowing services
to the extent they are not covered elsewhere-
(i) services by the Department ofPosts by way ofspeedpost, express parcelpost,
life insurance and agency services provided to aperson other than Government;
(ii) services in relation· to an aircraft or a vessel, inside or outside theprecincts of
aport or an airport;

(iii) transport ofgoods or passengers; or
(iv) Any service, other than services covered under clauses (i) to (iii) above,
provided to business entities; .

Upon comparison of the nature of services provided by the appellant, with the

above legal provisions, it is found that the services provided by the appellant were

in the nature of 'Services provided to the Government or local authority' and not

'Services provided by Government or local authority'. Therefore, the services

provided by the appellant are not covered within the ambit of Section 66D(a) of the

Finance Act, 1994. Further, no documentary evidence alongwith value of services

provided to government authority have been submitted by the appellant.

9.2 They have further claimed exemption under clause (a) to Sl.No.25 of

Notification No.25/2012-ST dated 20.06.2012 (as amended) contending that they

had provided 'Manpower Supply Services' to Health department of the local

government. The legal provisions under the said notification are reproduced below:

25. Services provided to Government, a local authority or a governmental
authority by way of-

(a) carrying out any activity in relation to anyfunction ordinarily entrusted
to a municipality in relation to water supply, public health, sanitation
conservancy, solid waste management or slum improvement and upgradation;
or

(b) repair or maintenance ofa vessel or an aircraft;

0

0

.--..,• ..:··.,,~._•\ .... , .. , ... ,,, ·0
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The appellant have submitted some documents ih support of their contention but

they pertain to the period prior to the period covered by the SCN. Hence, the

contention of the appellant is not supported by documentary evidence.

9 .3 The appellant have further claimed a deduction of an amount of

Rs.1,15,09,912/- from the gross value of service provided while computing the

service tax liability. However, they have not· submitted any reconciliation

statement between the income shown in their ITR and the corresponding ·details

shown in their ST-3 Returns. As the demand is based on the reconciliation of the

figures reflected in the Income Tax Returns vis-a-vis those submitted by the

appellants in their Service Tax Returns, reconciliation statement becomes

Q mandatory to arrive at correct assessment of the demand of Service Tax for the

relevant period.

10. I further find that the appellant has claimed before this authority as well as

before the adjudicating authority that they had shown anamount of Rs.4,04,799/

in their Fonn 26AS as 'Interest on Bank FDR' which is required to be deducted

from their total income. They have also contended that during the relevant period

they have paid Service Tax on the taxable value of Rs. 54,92,665/-, which are not

categorically discussed in the impugned order. I find that the appellant has not

submitted any reconciliation statement and documentary evidence corroborating

O the reconciliation before the adjudicating authority as well as in appeal

proceedings. No fruitful purpose would be served on analyzing the contentions of

the appellant, which are in part only in relation to the assessment of their liabilities

for both the financial years. Hence, there is no other alternative but to remand the

matter back to the adjudicating authority to pass a speaking order based on

reconciliation submitted by the appellant. The appellants are also required to file a

reconciliation statement backed by all necessary documents.

11. In view of the discussions made above, the impugned order is set aside and

the matter is remanded back to the adjudicating authority for causing proper

reconciliation on the basis of documents produced by the appellant and quantify

the demand considering the documents and submissions ofthe appellant, following

,zap-he principles of natural justice. The appellants are also directed to submit

,·es. . onciliation statement alongwith their complete and factual submissions
4
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supported by appropriate documents before the adjudicating authority within 15

days ofthis order. The appeal filed by the appellant is allowed by way ofremand.

12. 3rfiaaaiarza1er4ins1f@arr3a,hath@hnrsnal
The appeal filed by the appellant stands disposed o in above terms.

»
,oNj >>..

G% o'.. ~
(Akhilesh Kumar)

Commissioner (Appeals)
Date: 28 February, 2023

(Somnat audhary)
Superintend t (Appeals),
CGST, Ahmedabad.
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Copy to:
1. The ChiefCommissioner, Central GST, Ahmedabad Zone.

2. THe Principal Commissioner, CGST, Commissionerate - Gandhinagar.

3. The Deputy Commissioner, Central GST Division - Palanpur,

Commissionerate : Gandhinagar.

4. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad. (for Q
uploading the OIA)

5.Guard File.
6. P.A. File.
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